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ADIZ, INTERNATIONAL LAW, AND 


CONTIGUOUS AIRSPACE 


Ivan L, Head* 


In 1923, when ocean liners were the sole medium of transport for 
all persons travelling between the continents of Europe and North 
America, the Supreme Court of the United States held that the XVIIIth 
Amendment was operative in the United States territorial waters and that 
its provisions were, therefore, enforceable against all foreign vessels, 
The reaction to this decision was immediate and unequivocal, Strong 
protests were delivered by ten foreign countries; some contended that "the 
universally accepted principles of international law" do not "in any way 
permit of such measures being adopted as thsy encroach upon the sov- 
ereignty" of the flag state over its ships,~ However, most admitted that 
the United States was not breaking international law but yas nevertheless 
acting "contrary to the international usage and practice"“ But so strong 
was the reaction to this failure on the part of the United States to ob- 
serve the comity then generally recognized among civilized nations in 
this respect, that the United States was forced to negotiate a series of 
bilateral "Liquor Treaties" with those sea-faring States which were 
affected by the Treasury regulations, 


1 


In 1950, the airplane had become the medium of transport for a 
large, and ever-increasing, percentage of trans-Atlantic travellers, In 
that yr the President of the United States promulgated an Executive 
Order’ which placed certain restrictions on the freedom of passage of 
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E.£., Note from the Spanish Ambassador to the Secretary of State, 
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Exec, Order No, 10197, 15 Fed, Reg, 9180 (1950), Directing the 
Secretary of Commerce to Exercise Security Control over Aircraft in 
Flight, 





aircraft, not just over United States territory-——but over the high seas, 
and demanded compliapce on the part of all foreign aircraft flying in 
the delimited zones,’ Despite the fact that this could be argued to be 
not merely a breach of comity--but a violation of international law, the 
attitude adopted by the many foreign states affected was not one of pro=- 
test; it was one of quiet compliance, 


It is not for a lawyer to speculate why an international incident 
arose out of the deprivation of a ship-passenger's evening cocktail, 
while the announcement by one nation that failure to comply with an extra- 
territorial law might result in an aircraft being shot down into the high 
seas brought forth only placid acquiescence, But complaisance will not 
be accepted by the writer as proof of the legality of this law when 
enacted and this paper attempts an examination of the legal basis of it 
and its Canadian counterpart,‘ The examination will consider first 
whether a littoral State can, for some purposes, claim the right to con- 
trol the airspace off its coasts and, second under what circumstances 
this control (if it is established that it is proper), can actually be 
exercised, 


I 


The governments of the United States and Canada have, by means of 
the orders and regulations referred to above, established Air Defence 
Identification Zones off both the Atlantic and Pacific coasts of North 
America, as well as across the arctic extremities of Canada and Alaska, 
The initial letters of the Zones have given them their familiar name; 
ADIZ refers to the United States Zones and CADIZ to the Canadian Zones, 
Basically, the regulations with respect to the Zones of each country are 
identical, but there is one difference which will bear further examina- 
tion later, 


The purpose of the Zones is stated to be the maintenance of 
national security, The Zones are so designed as to permit the positive 
identification of all aircraft approaching the shores of North America 
(only the North Atlantic Zones will be used as examples for the purposes 
of this examination) at a time when those aircraft are still far from 
shore, The regulations achieve this by demanding that all aircraft 
radio their identification to American or Canadian aeronautical facilities 
prior to entering a Zone and thus at a time when the airplane is still 
well out over the ocean, Unidentified aircraft are detected on the far- 
flung radar nets which now encircle the northern half of this continent 


Part 620, Regulations of the Administrator, Security Control of Air 
Traffic, 


Information Circular No, 0/19/51, 12 May 1951, issued by Director of 
Air Services, Department of Transport, Civil Aviation Division, See 
also NOTAM 22/55--Rules for the Security Control of Air Traffic, and 
Canada Air Regulations Ser, V, No, 14, 28 October 1957, 





and, if necessary, interceptor aircraft are dispatched to ensure the 
friendly purposes of the airplane in question, It is because these Zones 
extend into airspace superjacent to the high seas that they demand a 
legal examination, 


The task imposed upon the pilot-in-command of an aircraft by Zone 
regulations is not inconsistent with the ordinary in-flight procedure on 
any long-distance flight, By virtue of long-accepted aeronautical regu- 
lations, all aircraft which fly westward across the Atlantic, or towards 
this continent by means of the polar route, must comply with a specified 
routine, Because such aircraft are navigating by instruments rather than 
by visual reference to the ground, because they are flying over the ocean 
and uninhabited territory, because they are engaged in an international 
flight, and for certain other reasons, all such aircraft must file, prior 
to take-off, basic flight data with respect to the type of aircraft, the 
route intended to be followed, the proposed altitude and airspeed, the 
fuel reserves, etc, While en route, the aircraft makes radio contact 
from time to time with various national ground aeronautical facilities 
located along the course of flight which are co-operatively operated 
through the agency of the International Civil Aviation Organization,® By 
means of these procedures ground control is able to assign to each air- 
craft an exclusive 'slot' of airspace through which to fly in areas of 
dense traffic so as to avoid mid-air collisions, The ground agencies are 
also intermittently advised of the inflight position of the aircraft so 
that the latter may be advised of weather changes and traffic conditions, 
and to permit the commencement of search and rescue operations with some 
degree of accuracy if an aircraft fails to report over a check point on 
schedule, These basic regulations, then, are primarily designed for the 
safety of the aircraft, It is in his own interest that a pilot transmits 
this information; for this reason many pilots choose to take advantage of 
these various ground facilities even when flying under circumstances 
where flight regulations do not require them to do so, as, for example, 
on short flights at low altitude in good weather, 


In contrast to the routine just described, the information trans- 
mitted for ADIZ or CADIZ purposes is not for the benefit of the aircraft; 
it is used for security purposes, Furthermore, while ADIZ regulations 
demand identification and location reports from those aircraft approach= 
ing the United States with the intention of landing, CADIZ regulations re- 
quire the same information not only from aircraft flying to Canada but as 
well trom, hose which are flying elsewhere and which pass through the Zone 
en route, 0 


ICAO: a UN Specialized Agency, Headquarters, Montreal, 


I,e¢. in circumstances where he will be flying in accordance with 
Visual Flight Rules (VFR) rather than Instrument Flight Rules (IFR), 


NOTAM 22/55, Rule 2,3, 












These Zone regulations directly affected as many as a half-million 
persons during the first nine months of 1959 alone, During this period 
the twenty airlines which operate regularly scheduled flights across the 
Atlantic, and the pole flew a total of 1,091,478 passengers in both dir- 
ections, Many of these airlines are owned and operated by the govern- 
ments of various European countries as "flag carriers", The acquiescence 
which has thus far been displayed toward the regulations may possibly be 
regarded, therefore, as an expression of State policy and not merely a 
reflection of the views of foreign companies, 
















II 





The basic rule of international air law which fixes the legal 
status of airspace has been stated by John C, Cooper to be as follows: 






If any area on the surface of the earth, whether land or 
water, is recognized as part of the territory of a State, 
then the airspace over such surface area is also part of 
the territory of the same State, Conversely, if an area 
on the earth's surface is not part of the territory of 
any State, such as the water areas included in the high 
seas, then the airspace over such surface areas are not 
subject to the sovereign control of any State and are 
free for the use of all States, 2 












Indeed the same writer states that: 


without question an attempt by a single State in time 
of peace to seize any part of the high seas or the air-=- 
space above and to maintain exclusive control in such 
areas — be an act of aggression against all other 
States, 



















While the use by Professor Cooper of the term "aggression" may be 
somewhat injudicious, his statements leave little doubt that in ordinary 
circumstances the steps taken by the United States and Canada with re- 
spect to air defence identification zones could be regarded as not in 
accord with international law, It is the purpose of this paper to deter- 
mine, if possible, whether or not such regulations can be legally jus- 
tified, This is not the first such enquiry, One writer, Squadron Leader 











N.Y, Times, Nov, 27, 1959, p. 58, col, 1 (late city ed,), 
Cooper, Airspace Rights Over the Arctic, 3 Air Affairs 517 (1950), 
Id, at 537. 




















: John Taylor Murchison of the Royal Canadian Air Force, in 1955 examined 
. the Zones from several points of view (analogies with maritime law and 
continental shelves; self-preservation) and concluded: 






**#{t is submitted that they are valid on each of the 
foregoing grounds, but should it be doubted that they 
are valid on any one ground, the cumulative effect of 
the argument presented on each of these grounds would 
leave no doubt as to their validity,4 






The picture may not be quite so clear as Murchison contends, however, 
Just 18 years prior to his study, the United States Naval War College 
answered a problem with respect to contiguous air space law with the 
straightforward assertion that a state "may lawfully prohibit the flight 
of aircraft above its territorial and maritime jurisdiction" but "it is 
not lawful to interfere with the flight of aircraft outside this space" 15 
Has international law, by means of progressive development in both cus= 
tomary and conventional phases, so changed that what appeared to be the 
law in 1937 was completely contradicted in 1955? 





The legality of ADIZ and CADIZ regulations does not depend solely 
upon customary international law, There have been three major international 
conventions dealing with air traffic since World War I: the Paris Con- 
vention of 191916, the Havana Convention of 192817, and the Chicago 
Convention of 194d, e Each of these recognised the principle as stated 




















14, Murchison, The Contiguous Air Space Zone in International Law 77 
(Rev, ed., 1955), See also Martial, State Control of the Air Space 
Over the Territorial Sea and the Contiguous Zone, 30 Can, B, Rev, 
245 (1952). Among the grounds to which Murchison refers is a rather 
tenuous analogy between Zone regulations and continental-shelf 
claims, He contends that acquiescence has been the general reaction 
towards national assertions by littoral States of limited sovereignty 
seawards; as a result he states that such claims are likely now re- 
cognized in international law, Because ADIZ regulations also assert 
rights seawards, they too should be regarded as lawful, says 
Murchison, This reasoning is not here accepted, both because of the 
lack of similarity between an air defence identification zone and a 
continental shelf, and because it is presumptious to suggest that 
customary international law has embraced the shelf claims notwith- 

standing that they have only been asserted since 1945, 


U.S, Naval War College, International Law Situations 70 (1937), 





International Convention on Aerial Navigation, Oct, 13, 1919, 11 
L.N.T.S. 174, 


Convention on Commercial Aviation, Feb, 20, 1928, 47 Stat, 1901, T.S, 840, 


Convention on International Civil Aviation, Dec, 7, 1944, 61 Stat, 1180, 
T.I.A.S,. No, 1591, 





above by Professor Cooper, that airspace is subject to the sovereignty of 
the subjacent State, The Chicago Convention has replaced the former two, 
and has been subscribed to by the great majority of the States of the 
world which engage in international air commerce, The recognition of 
sovereignty of airspace is spelled out in the first two articles thereof: 


Article 1, The contracting States recognize that every 
State has complete and exclusive sovereignty over the 
airspace above its territory, 


Article 2, For the purposes of this Convention the 
territory of a State shall be deemed to be the land areas 
and territorial waters adjacent thereto under the 
soverereignty, suzerainty, protection or mandate of such 


State, 


Thus the legal character of the air is determined by the legal character 
of the subjacent land or water, Because a State has exclusive control 
of the air above its territory, it may naturally establish "rules and 
regulations relating to the flight and manoeuvre of aircraft there," and 
this is so provided by Article XII of the Convention, The same article 


provides that "Over the high seas, the rules in force shall be those es- 


tablished under this Convention," Thus one State does not have the power 
within itself to enact regulations effective over the high seas, This 

in itself would appear to be the answer to any question concerning the 
legality of ADIZ or CADIZ regulations unless it can be argued that these 


Zones are actually confined to the space above the territorial waters, 


To so argue it would be necessary to extend the character of the terri- 
torial seas seaward to the same distance as ADIZ and CADIZ project, At 
first glance such a supposition appears untoward inasmuch as ADIZ 
(Atlantic) extends outward from shore as far as 200 miles in some places, 
while the outward extremity of Atlantic CADIZ varies from 30 to 100 miles 


offshore, There is no question, however, that there is an uncertainty to 
the legal extent of both territorial waters and airspace, Jean A, Martial, 


who was one of the first to comment on ADIZ regulations, stated, in 1952 
that: 


It would be fantasy to say that there is any accepted 
rule governing the conditions of control of the terri- 


torial and contiguous air spaces, The air space shares 
the jurisdiction of the underlying territory, but it also 
shares the problems of the underlying territory, and, in 
view of the difficulty of setting the limits of the 
territorial oh the extent of the national air space is 


also uncertain, 9 





19, Martial, op, cit, supra n, 14, at 261, 
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III 


There is no unanimous acceptance of 3 miles as being the proper 
width of the territorial sea, Some states contend that this distance 
is a maximum limit, while many others argue that it is a minimun, O The 
usually accepted theory for the original establishment of the limit at 3 
miles is that which is based upon the range of a cannon=—ball fired sea- 
wards from the coast, As long ago as 1910 Westlake regarded this limit 


as outmoded, however, He said: 


The principle of a presumed limit to occupation was laid 
down by Bynkershoek, who, taking into account only force 
exercisable from the shore, taught, first, as a general 


maxim, ‘imperium terrae finiri ubi finitur armorum 
potestas', and secondly, as the application of that maxim 
to his own time, the range of cannon, then considered to 
be three sea miles of sixty to a degree of latitude, 


Hence that distance, measured from low water mark, became 
a commonplace among authors for the width of the littoral 


sea, and we may say that the agreement on it as a minimum 


is universal: no state claims less, As a maximum the 


agreement is not universal, and it may be doubted whether 

it is so nearly such as to make it a rule of international 
law, while the increased range of cannon-—shot, as well as 

the increased need of protection for shore fisheries 


against trawl nets and other destructive devices, has 
made the reason for it quite obsolete and inadequate, 


21 


Oppenheim is inclined towards a similar opinion, that the 3 mile limit 
may be extended as the range of shore batteries increases, The of- 
ficial United States view, on the other hand, has been opposed to such a 


flexible theory, Secretary of State Seward, in reply to a Spanish claim 


to a 6 mile limit off Cuba based on the then range of cannon, stated in 
1862: 


There are two principles bearing on the subject which 
are universally admitted, namely, first, that the sea 
is open to all nations, and secondly, that there is a 


portion of the sea adjacent to every nation over which 
the sovereignty of that nation extends to the exclusion 
of every other political authority, 





20, See International Law Comm'n, 5th Sess,, Second Report on the 
Regime of the Territorial Sea, U.N, Doc, No, A/CN,4/61, at pp, 10- 
29 (1953). 

21, 1 Westlake, International Law 188 (2d ed, 1910), 


22, 1 Oppenheim, International Law 488 (8th ed, Lauterpacht 1955), 
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A third principle bearing on the subject is also well 
established, namely, that this exclusive sovereignty 
of a nation, thus abridging the universal liberty of 
the seas, extends no farther than the power of the na- 
tion to maintain it by force, stationed on the coast, 
extends, This principle is tersely expressed in the 
maxim, Terrae dominium finitur ubi finitur armarum vis, 


But it must always be a matter of uncertainty and dis- 
pute at what point the force of arms exerted on the 
coast can actually reach, The publicists rather ad- 
vanced towards than reached a solution when they laid 
down the rule that the limit of the force is the range 
of a cannon=-ball, The range of a cannon=-ball is shorter 
or longer according to the circumstances of projection, 
and it must be always liable to change with the im- 
provements of the science of ordnance, Such uncertainty 
upon a point of jurisdiction or sovereignty would be 
productive of many and endless controversies and con= 
flicts, A more practical limit of national jurisdiction 
upon the seas was indispensably necessary, and this was 
found, as the undersigned thinks, in fixing the limit 

at three miles from the coast, This limit was earl 
proposed by the publicists of all maritime nations, 










The views of Secretary Seward are of course confined to the limitation 
of the territorial sea wherein absolute sovereignty is exercised and not 
to 'control' or similar contiguous zones, but it is illuminative of the 

United States attitude with respect to the 3 mile limit a century ago, 


It is questionable, however, whether the territorial limits to 
marginal seas can authoritatively be traced only to theories dealing 
with cannon balls, The Judicial Committee of the Privy Council had oc- 
casion to enquire into the history of off-shore limits wher it was 
asked to deal with a question concerning the territorial dominion over 
Conception Bay in Newfoundland, Lord Blackburn stated: 



















The earliest. authority on the subject is to be found 
in the grand abridgment of Fitzherbert "Corone", 399, 
whence it appears that in the 8 Edw, II,, in a case in 
Chancery (the nature and subject-matter of which does 
not appear), Staunton, J,, expressed an opinion on the 
subject, 


*44t is clear Staunton thought some portions of the 
sea might be in a county, and at that early time, 


o 


23, 1 Moore, International Law Digest 706 (1906) at 707, 
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before cannon were in use, he can have had in his mind 
no reference to cannon shot, 









This excerpt indicates that as early as the reign of Edward II (1307- 
1327) jurists regarded some part of the sea as being within the juris- 
diction of the littoral State,25 







Whatever is the source of the theory for determining width, and 
whatever is the accepted width of the territorial sea, it is apparent 
that such seas are not sufficiently wide to act as subjacent support 
for ADIZ and CADIZ and by so doing contribute to their legality, We 
must look elsewhere, 
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The character of the sea does not change, for all purposes, to © 
that of high seas at the outward edge of the territorial sea, Instead, 
all States recognize a zone of indefinite proportions which extends 
seaward therefrom and over which the littoral State exercises certain 
limited rights of control which fall short of those of actual 












24, Direct U,S, Cable Co, v, Anglo-American Telegraph Co,, [1877] 
2 A.C, 394 (Newfoundland) at 416-17, Lord Blackburn further 
stated, "Lord Coke recognizes this authority, 4th Institute, 
140, and so does Lord Hale, The latter, in his treatise, De 
Jure Maris, p, 1, c, 4, uses this language: 'That arm or branch 
of the sea which lies within the fauces terrae, where a man may 
reasonably discerne between shore, is, or at least may be, with- 
in the body of a county, and therefore within the jurisdiction 
of the sheriff or coroner, Edward II, Corone, 399,' 

















"Neither of these great authorities had occasion to apply this 
doctrine to any particular place, nor to define what was meant by 
seeing or discerning, If it means to see what men are doing, so, 
for instance, that eye-witnesses on shore could say who was to 
blame in a fray on the waters resulting in death, the distance 
would be very limited; if to discern what great ships were about, 
so as to be able to see t!.="~ manoeuvres, it would be very much 
more extensive; in either case it is indefinite," 









See also Walker, Territorial Waters: The Cannon Shot Rule, 22 
Brit, Yb, Int'l L, 210 (1945); Kent, The- Historical Origins of 
the Three-Mile Limit, 48 Am, J . Int'l, L. 537 (195k). 

25, And see U.N, Gen; Ass, Conf, on the Law of the Sea, (A/Conf, 13/L, 


52) (1958) ; Harv, Research in Int'l Law, Territorial Waters, 23 
Am, J, Int'l, L., Spec, Supp, 243-380, passim (1929), 














sovereignty 26 This region is usually referred to as a contiguous 
zone, and its extent can only be described as subject to violent dis- 
agreement among States, There appears to be no rule, 7 But if any 
distance is accepted as a norm, it is 12 miles (measured from shore) 
which traditionally represents the distance that a ship can steam in 
one hour ,28 It is at this point that we are invited to draw a parallel 
with the air space zones, If nations recognize that the littoral 
State has certain interests extending into the ocean as far as one 
hour's sailing distance, then it seems reasonable to argue that the 
littoral State also has certain interests extending over the ocean, not 
to the same distance, but to the distance that an aircraft can fly in 
one hour, That distance has been, until recently, in the neighborhood 
of 300 miles; the most far-flung ADIZ (that out over the North Pacific) 
extends approximately 300 miles off-shore, As will be seen, this dis- 
tance was not chosen fortuitously, 


The littoral States claim that this additional expanse of water 
beyond territorial sea is necessary to permit them to carry out the 
State activities to which they are entitled, The activities include 


26, The Grace and Ruby, 283 Fed, 475 (D, Mass, 1922) at 477-78, (per 
Morton, Dist, J,): "The high seas are the territory of no nation; 
no nation can extend its~laws over them; they are free to the 


vessels of all countries, But this has been thought not to mean 
that a nation is powerless against vessels offending against its 


laws which remain just outside the three-mile limit, (quotes from ~ 
judgment of the Supreme Court~in Church v, Hubbart, (Marshall, C, J, 


then continues:) *#'Church v, Hubbart has never been overruled; 
and I am bound by it until the law is clearly settled otherwise, 
Moreover, the principle there stated seems to me such a sensible 
and practical rule for dealing with cases like the present that it 
ought to be followed until it authoritatively repudiated, This is 
not to assert a right generally of search and seizure on the high 
seas, but only a limited power, exercised in the waters adjacent to 
our coasts, over vessels which have broken our laws* 


The line between territorial waters and the high seas is not like 
the boundary between us and a foreign power, There must be, it 


seems to me, a certain width of debatable waters adjacent to our 
coasts, 


27. Op, cit, supra n, 20 at 26, 


28, But this distance is by no means uniform, op, cit, supra n, 20 at 
11-24, 


29, See Martial, supra n, 14 at 258, 
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maintenance of security and anti-smuggling operations among others, 
One right involved in these operations is that of "visit and search", 
and the earliest oe for it is found in the English Hovering Acts 
of the 18th century, 1 The Hovering Acts were designed to permit 

British patrol vessels to board and search all British-owned vessels 
which lay off the three-mile limit and which were suspected of being 
there for the purpose of either receiving English wool for illegal export 
or unloading contraband merchandise to be smuggled ashore in breach of 
the customs laws, As the smugglers devised new techniques and employed 
ever-faster boats in their efforts to avoid capture, Parliament pro- 
gressively increased the seaward limits out to which it claimed the 


right to exercise some control, 1794 some areas of the sea as far as 
12 miles from shore were included;32 in 1805 jurisdiction for these pur- 
poses was extended out to 100 leagues, The exercise of jurisdiction 


in this far-flung fashion was widened even further in 1819 when it was 
extended to foreign vessels which carried on board one or more British 
subjects,24 And while the English legislation was repealed in 1876,35 
similar laws still exist in the United States; these are of the nature 
of the English Acts in that they purport to affect all craft regardless 
of nationality, These latter laws were applied with the greatest 
fervor in an attempt to stop that most insidious of all menaces to the 
American people , the import of alcoholic beverages, It is now an his-= 
torical fact that the U.S, Coast Guard was much more efficient at pre- 
venting the importation of quality foreign spirits than were the various 
municipal forces at stopping the manufacture of low-grade domestic 
liquor which came on the market to fill the demand created by the absence 
of the former, 


30, Dean, The Geneva Conference on the Law of the Sea: What Was 
Accomplished, 52 Am, J, Int'l, L, 607 (1958) at 610-11, 623, 


31, oa ©,8., Customs and Excise Laws Offences Act, 1736, 9 Geo, 2, c, 35, 


32, Importation Act, 1794, 34 Geo, 3, c, 50, para, V, 

33, Smuggling Act, 1805, 45 Geo, 3, c, 121, 

34, Smuggling Act, 1819, 59 Geo, 3, c, 121, 

35, Customs Consolidation Act, 1876, 39 & 40 Vict., c, 36, §179, 

36, Anti-Smuggling Act, §1, 49 Stat, 517 (1938), 19 U.S.C, §1701 (1952 ed,), 
Note also that the U,S, has avoided any controversy with respect to 


extra-territorial provisions as are therein set out by negotiating bi- 
lateral Customs Treaties with several nations, 








Nor was this concern over liquor smuggling confined to the United 
States, In 1925 the Helsinki ann for the Suppression of Contraband 
in Alcoholic Goods was signed, A 12 mile limit was agreed upon for 
the purposes of the convention, 


Tes ser One me S ; 





In some respects, then, these "hovering" and anti-smuggling 
statutes form some precedent for ADIZ regulations, They were found nec- be 
essary to secure adequately the nation against those persons seeking to gE: 
interfere with what was regarded as the integrity of the State, and they y 
were aimed at citizen and alien alike, They did not purport to excluie 
entry into the contiguous zone, and they did not interfere with the right 
of innocent passage, or of fishing, The observations of the English 
writer Twiss can be referred to for an appraisal of the view taken in the 
late 19th century: 


A State exercises in matters of trade for the protec- 
tion of her maritime revenue, and in matters of health for 
the protection of the lives of her people, a permissive 
jurisdiction, the extent of which does not appear to be 
limited within any certain marked boundaries further than 
that it cannot be exercised within the jurisdictional 
waters of any other State, and that it can only be exer- 
cised over her own vessels and over such foreign vessels 
as are bound to her ports, If, indeed, the revenue laws 
or the quarantine regulations of a State should be such as 
to vex and harrass unnecessarily foreign commerce, foreign 
nations will resist their exercise, If, on the other 
hand, they are reasonable and necessary they will be de- 
ferred to 


If our parallel to maritime practices is valid, and if the distinction 
drawn by Twiss (that jurisdiction can only be exercised over such foreign 
vessels as are bound for the ports of the controlling State) is correct, 
then a distinction should here be noted between the regulations with 
respect to ADIZ and those with respect to CADIZ, What Twiss hag said is 
that the littoral State cannot interfere with innocent passage’’ (ships 
bound to the port of a State are not engaged in innocent passage as far 
as that State is concerned according to international law) but CADIZ 
regulations do purport to interfere with the passage of aircraft not bound 





37. 421L,N.T.S, 75. 
38, Twiss, The Law of Nations 311 (2d ed, 1884), 


39, 1 Oppenheim, International Law 493-94 (8th ed, Lauterpacht 1955), 
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for Canadian airports,4° This point, then, affords an additional point 
on which to take legal issue with CADIZ regulations, Indeed the wording 
of the Chicago Convention appears to be directed against such regulations 
as those enacted for CADIZ, Article XI thereof reads: 


‘the laws and regulations of a contracting State re- 
lating to the admission to or departure from its territory 
of aircraft engaged in international air navigation, or to 
the operation and navigation of such aircraft while within 
its territory, shall be applied to the aircraft of all con=- 
tracting States without distinction as to nationality, and 
shall be complied with by such aircraft upon entering or 
departing from, or while within the territory of that 
State, 


Provision for the regulation of the flight of aircraft extends only to 
those aircraft approaching, departing from, or flying within, the terri- 
tory, No right is extended to control such aircraft as are flying by the 
territory, 


But the contiguous zone analogy and resulting argument is worthy of 
serious consideration, notwithstanding the suggested defect in the Canadian 
regulations, Certainly if it is permissible for a State to exercise cer-= 
tain controls on the surface of the sea beyond its normal territorial 
jurisdiction, then it may be equally permissible to exercise similar con- 
trols in the air so long as these are, as Twiss has said, reasonable, And 
if one hour's sailing time has been accepted as. determining factor for 


these purposes by a number of maritime States,™ it might be natural to 
expect that one hour's flying time would be accepted as a similar factor 
by States engaged in aerial navigation, That this ingredient of speed is 
germane to air defence identification zone regulations is apparent from 
the text thereof, In addition to the fixing of Zone boundaries in many 
instances from 200 to 300 miles off-shore (the former flying time of a 
large aircraft in one hour), it is provided that, notwithstanding the ac- 
tual Zone boundary as delimited upon a chart, all approaching aircraft 
are required to establish radio contact with the appropriate aeronautical 


40, It should be noted that the aerial "passage" here referred to is not 
employed as a word of art synonomous with maritime innocent passage, 
It is rather used in a similar sense only; i,e,, passage free from 
interference but through the airspace over the contiguous s eas, not 
over the territorial seas, This is an important distinction for, as 
Cooper says, supra note 12 at 523, "No right of innocent passage in 
the airspace over territorial waters exists in favour of foreign air- 
craft although such right of innocent passage does exist in the terri- 
torial waters themselves for sea-going vessels in time of peace, To 
this extent the law of the sea and the law of the air are not in ac- 
cord," See also the Chicago Convention, supra n, 18 at Art, 2, 


41, Supra n, 18, 
42, See the various U.S, Liquor Treaties, referred to supra n, 36, 
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facility not less than one hour's flying time distant from the U,S,43 
A high speed aircraft is thus required to identify itself well out over 
the ocean, We must therefore recognize this attempt on the part of the 
United States, which has opposed any flexibility attaching to the limit 
of the territorial sea, +4 to advocate that just such a flexibility be in- 
corporated into contiguous airspace zones, 








But even if a plausible analogy, based on the time factor, can be 
drawn between contiguous zones in the sea and those in the air 445 can 
the latter be justified under the circumstances claimed by the United 
States and Canada and evidenced in ADIZ and CADIZ? In other words, does 
the right to inspect a vessel suspected of smuggling at the 11 1/2 mile 
mark justify a demand for an aircraft to identify itself, on pain of pos- 
sible destruction, at the 300 mile mark when there is no reason whatever 
to suspect that the aircraft is other than a regularly scheduled Swissair 
flight inbound to New York? Or, even worse, the case of a CADIZ regula- 
tion demanding the same information from the same aircraft under identical 
circumstances, i,e,, when it is headed for New York?46 A right is not a 
limitless license; the proper circumstances for its exercise must exist, 





















V 


Justification for the extra-territorial exercise of this jurisdic- 
tion exhibited in the ADIZ and CADIZ regulations is purportedly rooted in 
"security", the post-World War II phenomenon which excuses a multitude of 
legislative and administrative sins, The title of the Canadian NOTAM 

(notification to airmen) which pronounced the CADIZ rules included the 

phrase “security control of air traffic", and further stated that the rules 
were necessary "in the interest of national security", The U,S, ADIZ 





43, Supra n, 18, 





44, Moore, supra n, 24, See also Dean, supra n, 30 at 610: "The United 
States***adopted as its first goal in the Conference the preserva- 
tion of the traditional limit of the territorial sea at three miles 

except as modified by reasonably greater historical limits," 









Martial, supra n, 14, 









Presuming, for purposes of argument, that the Swissair flight has 
deviated from its great circle route and is following a rhumb line 
course which will keep it outside the territorial limits of 

Newfoundland and Nova Scotia, but which nevertheless penetrates a 
CADIZ en route to New York, 


NOTAM 22/55, supra n, 7, 





regulation employed a similar title, but also included a definition of 
the Zone as: 





Air space of defined dimensions designated by the ad- 
ministrator of Civil Aeronautics within which the 

ready identification, location and control of aircraft 
is required in the interest of national security, 












We may presume for these purposes that the term "security" is 
synonomous with "protection of national existence," And, according to 
Moore, States do have certain inherent rights in matters relating to their 
existence, He states: 








%Fsince states exist, and are independent beings, pos— 
sessing property, they have the right to do whatever is 
necessary for the purpose of continuing and developing 

their existence, of giving effect to and preserving their 
independence, and of holding and acquiring property, sub- 
ject to the qualification that Lava are bound correlatively 
to respect these rights in others, 9 













It may be argued in support of ADIZ regulations that advance notice 
of approaching aircraft is more important to a State than is the keeping 
of the contiguous waters clear of potential smugglers, This follows, 
according to the argument, because it is virtually impossible to determine 
from a distance the intention of an approaching aircraft, Indeed this was 
the case even during World War I when airspeeds were a fraction of what 
they are today, In 1915 the Netherlands Foreign Minister manifested this 
attitude on the part of his government in a note replying to a complaint 
made by Germany following the capture and internment by Holland of a 
German flier who had landed on Dutch soil, The Netherlands statement read: 















The great liberty of action of an airplane, the facility 
with which it reconnoiters and escapes all control, 

have necessitated in its respect a special and severe 
treatment**the case where an aviator crosses the aerial 
frontier by mistake differs essentially from that of the 
soldier who crosses it by mistake on the ground, The 
circumstances in which the latter enters Netherlands 
territory permit the authorities guarding the frontier 
to find out whether or not his presence within the terri- 
tory of the Kingdom is due to a mistake unconnected with 
military operations, 












48, Supra n, 6, para, 620,2b, 





49, 1 Moore, International Law Digest 60 (1906), 





On the other hand the circumstances which have caused 


a belligerent aviator to land on Netherlands territory 
or to fly over it escape the control of Netherlands 
authorities, That is why the Government cannot admit 
with respect to aviators any exception to the rule which 
prescribes their internment ,50 


But does the admitted right of a nation to preserve its own ex- 


istence, coupled with the admitted inability of a nation under ordinary 
circumstances to ascertain the mens of a pilot navigating his aircraft 
towards the shores of that nation, justify the enactment in peacetime 
of regulations such as those establishing ADIZ and CADIZ? Or do these 


regulations represent international delinquencies? Unquestionably a 


State always has had the right of self-defence to preserve its existence, 
and this right is guaranteed to member nations by the United Nations 

Charter, >+ ebut only in the event of armed attack, The regulations here 
being examined do not purport to be operative only in the event that the 


United States or Canada is attacked by an armed force, For this reason 


they cannot be regarded by even their most ardent advocates as a form of 
self-defence, but must rather instead fall into the much broader cate- 
gory of "self-protection", The distinction between self-defence and 
self-protection is that the former is exercised in order to deter an 
attack whereas the latter involves the taking of preventive measures ,22 


Proponents of self-protection support their arguments with the old adage, 


sometimes attributed to Grotius, that "necessity is the first law of 
nature", Vattel, too, is relied upon, The latter contended that: 
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ta nation ought carefully to avoid, as much as pos=- 
sible, whatever may cause its destruction*** 


A nation or state has a right to every thing that can se- 
cure it from such a threatening danger, and to keep gt 
a distance whatever is capable of causing its ruin,? 


What, though, if there is no imminent danger; if all that exists 
is the brooding presence of an ability to destroy? It is this ability, 
possessed by another State, which ADIZ and CADIZ are designed to meet, 
They do so by detecting in advance any sign that the latent ability has 
become active, Hall, years prior to the conception of nuclear weapons 
said: 





50, 7 Hackworth, Digest of International Law 549 (1940) at 551, ; 


51. Art, 51, 


52, See U.N, Doc, No, A/C,6/L,332/Rev, 1 (1954); U.N, Gen, Ass, Off, Rec, 
9th Sess, Annexes, Agenda Item 51 at 6-7 (1954) (USSR Draft Resolu- 


tion Defining Aggression); and Stone, Aggression and World Order, 
passim Cissy, 


53, 1 Vattel, The Law of Nations, c, 2, §19-20 (1st ed, 1758, repr, 1916), 
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There are*“*circumstances falling short of occasions 
upon which existence is immediately in question, in 
which, through a sort of extension of the idea of 

self-preservation to include self-protection against 


serious hurt, States are allowed to disregard certain 


of the ordinary rules of law in the same manner as 
if their existence were involved, 


But not all writers would agree with this freedom of action 
which would be the result of carrying into practice the above theories, 
Twiss, speaking before the turn of the century, in an age far removed 


from ours in terms of weapons and striking force, required that the 

other nation should have "exhibited unmistakeable signs of undue ambi- 
tion or rapacity">5before preventive steps are justified, Westlake, in 
1910, said there is no such thing as a general right of self-protection 


which would interfere with the rights of other States, He spoke of the 
necessity of an emergency: 


The act of self-—preservation must be limited to what 
is strictly imposed by the emergency 56 


An authority writing in the present age who belongs to the same school 
of thought is Hyde, He argues that the act of self-protection must 


really be an act of self-defence, If not, self-protection becomes 
self-help, 


The International Court of Justice had occasion to deal with the 
principle of self-help in The Corfu Channel Case, The Court was 


worried about the possible consequences of acts taken under this principle 
when the same amounted to intervention, and accordingly refused to accept 
the United Kingdom's argument that it was entitled in international law 
to take steps to assist both itself and an international tribunal by en- 
tering territorial waters of Albania for the purpose of procuring evi- 
dence of an alleged international delinquency, The Court said: 


54, Hall, International Law 322 (8th ed, 1924), 
55. Twiss, supra n, 38 at 184, 

56, Westlake, supra n, 20 at 309, 

57, 1 Hyde, International Law 237 (2d ed, 1947). 


58, [1949] I.C.J. Rep, 4, 





The Court can only regard the alleged right of inter- 
vention as the manifestation of a policy of force, 
such as has, in the past, given rise to most serious 
abuses and such as cannot, whatever be the present de- 
fects in international organization, find a place in 
international law, Intervention is perhaps still less 
admissible in the particular form it would take here; 
for, from the nature of things, it would be reserved 


for the most powerful States, and might easily lead to [ 
perverting the administration of international justice 
itself ,>9 


When self-protection reaches the status of "intervention", it becomes 
colourable, 


United States Secretary of State Webster, delivering his opinion 
at the time of the arbitral proceedings in The Caroline Case and speak-=- 
ing with respect to the right of self=-preservation claimed on behalf of 
Canada in defence of the steps taken by Canadian citizens in crossing 
into United States territory to destroy the facilities used by armed 
raiders to attack Canada, said: 


Undoubtedly it is just, that, while it is admitted that 
exceptions growing out of the great law of self-defence 
do exist, those exceptions should be confined to cases 
in which the 'necessity of that self-defence is instant, 
overwhelming, and leaving no choice of means, and no 
moment for deliberation', 0 





Notwithstanding this statement by an authoritative American offi- 
cial and the opinions of the several publicists quoted above, the official 
view of the United States, as expressed in the Monroe Doctrine, has 
been in favour of the wider theory of self-protection, as opposed to mere 
self-defence, Whether the Monroe Doctrine has a somewhat precarious legal 
footing is questionable, for the above reasons, The position of the 
Doctrine in international law was on one occasion discussed by Elihu Root 
in the following terms: 





59. Id. at 35, 
60, 2 Moore, op, cit, supra n, 23, p, 409 at 412, 


Judgment of October 1, 1946, International Military Tribunal, 
Nuremburg, 22 Trial of the Major War Criminals before the Interna- 
tional Military Tribunal 448 (1948), adopted this same standard for 
justification of preventive military action in foreign territory, 
The tribunal did so in considering the arguments of the defendants 
that Germany was compelled to attack Norway to forestall an Allied 
invasion, and that this action was therefore preventive and an ex- 
tension of the principle of self-defence, 
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The doctrine is not International Law but it rests 
upon the right of self-protection and that right is 
recognized by International Law, The right is a neces- 
sary corollary of independent sovereignty, It is well 
understood that the exercise of the right of self- 
protection may and frequently does extend in its effect 
beyond the limits of territorial jurisdiction of the 
state exercising it**“the principle which underlies the 
Monroe Doctrine*#*[ (is) ]}*#+*the right of every sovereign 
state to protect itself by preventing a condition of 61 
affairs in which it will be too late to protect itself, 


Thus for more than a century the United States has asserted an 
extra-territorial power based on an assumption that international law re- 
cognizes the right of self-protection, And the sphere encompassed by the 
Monroe Doctrine exceeds by far the areas contained within ADIZ; indeed 
it includes the territory of foreign States in the western hemisphere 
whether or not these States have aligned themselves with the policies of 
the United States, The best continuing example of such a State is 
Canada which has conspicuously refrained from joining any union or or=- 
ganization of American States because of the possible conflicts which 
such an association might engender with Canada's Commonwealth obligations, 
If any doubt existed as to whether or not the Monroe Doctrine encompassed 
Canada, it was removed by President Franklin D, Roosevelt on 18 August 
1938 in an address at Queen's University, Kingston, Ontario when he said: 


TI give to you assurance that the people of the United 
States will not stand idly by if cominay see of Canadian 
soil is threatened by any other empire, “ 


Hackworth reports that: 


On the following day the President indicated to the press 
that this statement implied no enlargement of the Monroe 
Doctrine, He said that he interpreted the doctrine as 
including Canada within its scope and that he found no 
justification for a contrary conclusion from the text of 
President Monroe's statement, 


The Monroe Doctrine has remained an integral part of United States! 
foreign policy since its pronouncement in 1823, In the interval of 137 
years between then and now it has not been the subject of litigation in 


61, Root, The Real Monroe Doctrine, 8 Am, J, Int'l, L, 427, 432 (1914) 
(Opening address as President of the American Society of International 
Law at the 8th Annual Meeting of the Society, April 22, 1914, 
Washington, D,.C,), 


62, 5 Hackworth, supra n, 50 at 457, 


63, Ibid, 
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any international tribunal nor, because of its nature, is it likely 
to be notwithstanding any doubts which might exist about the interna- 
tional legality of the right of self-protection, The nature of the 
Doctrine insures this, It is simply declaratory, Any act taken by 
the United States pursuant to the Doctrine, if such gave rise to an 
international dispute, would be dealt with as such on the ground that 
the act, not the Doctrine, was an alleged international delinquency, 
The nation's policy statements by themselves are not, at least at 
this stage of the development of international law, subject to the 
legal process, 


Another example of the manifestation of the principle of self- 
protection by the United gpenee is found in the Inter-American Treaty 
of Reciprocal Assistance, ~* signed at Rio de Janeiro on 2 September 
1947 and ratified by the United States on December 12 of the same year, 
This treaty provides for collective self-defence and mutual assistance 
in the event of attack, Its relevancy to this paper, however, arises 
out of the geographical area which the high contracting parties have 
signified as being within their defence orbits, No longer are the 
American States content to place their first lines of defence at the 
three mile mark; they now threaten retaliation if they are attacked 
much further away, Article 3 (3) includes within the definition of an 
armed attack not only those attacks which occur upon the territory of 
an American State but also those which occur "within the region des- 
cribed in Article 4", This latter article reads: 


The region to which this Treaty refers is bounded as 
follows: beginning at the North Pole; thence due south 
to a point 74 degrees north latitude, 10 degrees west 
longitude; thence by a rhumb line to a point 47 degrees 
30 minutes north latitude, 50 degrees west longitude; 
thence by a rhumb line to a point 35 degrees north 
latitude, 60 degrees west longitude; thence due south 
to a point in 20 degrees north latitude; thence by a 
rhumb line to a point 5 degrees north latitude, 24 
degrees west longitude; thence due south to the South 
Pole; thence due north to a point 30 degrees south 
latitude, 90 degrees west longitude; thence by a rhumb 
line to a point on the Equator at 97 degrees west longi- 
tude; thence by a rhumb line to a point 15 degrees 
north latitude, 120 degrees west longitude; thence by 
a rhumb line to a point 50 degrees north latitude, 170 
degrees east longitude; thence due north to a point 54 
degrees north latitude; thence by a rhumb line to a 
point 65 degrees 30 minutes north latitude, 168 degrees 
58 minutes 5 seconds west longitude; thence due north 
to the North Pole, 


64, 62 Stat, 1681, 1699, T.I.A.S. No, 1838 (effective Dec, 3, 1948), 





This defined area commits the United States to action, as if itself 
attacked, if a unit of the naval or air force of any American State is 
attacked anywhere west of a point 35° North latitude, 60° West longi- 
tude, This particular point is situated in the Atlantic Ocean over 

800 miles due east of Cape Hatteras, Thus the right of self-protection 
has extended the first line of contact ever outward from the shores of 
a nation, This is akin to a person removing the chip from his shoulder 
and holding it in his hand at arm's length, not accompanied by a 
challenge to knock it down but with a warning of the consequences 

which would follow such an act, If the chip is then knocked out of his 
hand he has more opportunity to prepare himself for his fight than 
would be the case if his opponent was standing close enough to knock 

it from his shoulder, 


As is the Monroe Doctrine, the Rio de Janeiro Treaty is a pro- 
nouncement of policy directed against acts which no foreign power is 
likely to admit it intends to commit, As a result, its legality in 
this territorial concept has never been challenged, 


But the United States has been party to a declaration expressed 
to be based on the principle of self-protection and which did encroach 
upon the actual movements of other States in areas outside of the terri- 
torial jurisdiction of the U.S, And this protestation of rights by the 
United States was met by opposition on the part of those nations 
against whom it was directed (some of the belligerents of World War II) 
who refused to recognize the declaration as bindjoe upon them, y 


This 
Meclaration of Panama" was dated 3 October 1939°° and was prompted in 
part by the scuttling of the "Admiral Graf Spee" in the estuary of the 
River Platte, The American republics declared in this document that: 


1, As a measure of continental self-protection, the 
American republics, so long as they maintain their neu- 
trality, are as of inherent right entitled to have those 
waters adjacent to the American continent, which they 
regard as of primary concern and direct utility in 

their relations, free from the commission of any hostile 
act by any non-American belligerent nation, whether such 
hostile act be attempted or made from land, sea or air, 7 


The protesting nations were the United Kingdom, France, and Germany, 
The texts of their replies to the Declaration will be found in 

2 Dep't State Bull, 199-205 (1940). 

1 Dep't State Bull, 331 (1939). 


Id, at 332, 








The adjacent waters were then circumscribed so as to enclose an area 
extending out into the Atlantic for a distance of several hundred miles, 


One of the several commentators©? upon the declaration was the 
United States Naval War College which said: 


The Declaration of Panama is not a part of international 
law, Neutral jurisdiction for defence purposes over a 
part of the ocean extending 300 miles from the coast is 
without precedent and has not been generally accepted* 
Great Britain, France and Germany were acting within their 
legal rights when they refused to recognize the binding nature 
of the Panama Declaration, 




















This zone of self-protection, even though claimed by neutrals and 
directed against belligerents, was not accepted by the belligerents, In- 
deed the American republics indicated in the Declaration that they could 
not unilaterally effect such a change in international law, but rather 
that they would negotiate with the belligerents and endeavour 











0 secure the compliance by them with the provisions 
of this Declaration, without prejudice to exercise of the 
individual —p of each State inherent in their 
sovereignty, 





The three belligerents acknowledgd that the Declaration was in the form 
of a remot rather than a demand, requiring the "consent of the belli- 
gerent§$/<(Great Britain) inasmuch as the renunciation of "the exercise, 
over wide areas, of rights well established by international custom, 
could only result from an agreement among all the States interested'"73 
(France); such a renunciation "would mean a change in existing international 
law"74(Germany) , 
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In direct contrast with the procedure followed by the American 
republics following the enunciation of the Declaration of Panama, the 
governments of the United States and Canada have, in time of peace and 
therefore without any recognized rights of neutrals upon which to rely, 
unilaterally forced their will with respect to air defence identifica- 
tion zones upon foreign States, No suggestions were made by them that 
ADIZ or CADIZ regulations be negotiated, That these foreign States have 
acquiesced to the regulations thus thrust upon them does not in any sense 
indicate that these regulations were in the original instance in accord 

: with international law, Rather it is here suggested that the regulations 

: were quite without legal foundation, transgressing as they did accepted 

; principles of international law, The principles are those limits which 
surround the "right" of self-defence, Self-defence justifies conduct 
otherwise illegal and must therefore be jealously confined both in scope 

and in application, Brierly warns that: 




















*#self-preservation is not a legal right but an instinct, 
and no doubt when this instinct comes into conflict with 
if legal duty either’ in a state or an individual, it often 
happens that the instinct prevails over the duty, It may 
sometimes even be morally right that it should do so, But 
we ought not to argue that because states or individuals 
are likely to behave in a certain way in certain circum 
stances, therefore they have a right to behave in that 
way*the credit of international law has more to gain by 
candid admission of breaches when they occur, than by ate 
tempting to throw a cloak of legality over them, 














"Self-defence" cannot be permitted to extend so far as to include "self- 
protection" or ‘self-preservation" unless these are carefully evolved as 
international principles, 











Unquestionably, the subsequent acceptance of the ADIZ and CADIZ 
regulations by a large number of important States has had the effect of 
endowing these rules with a cloak of respectability which in due course 
will come to be regarded as a part of international law, pene 
to the regulations on the part of the affected States was unanimous, 

But to contend that no objections were raised against the regulations 
because they were legal is an act of rationalization which overlooks the 
cohesive fear that was shared by the natians of the western world 
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during the Korean War and which was exploited in the form of ADIZ and 
CADIZ, 
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It is here suggested that the international legality of the Zone 
regulations, at the time of their implementation in 1950 and 1951, de- 
pended on the then accepted interpretation of the "right of self- 
defence" by the nations of the world, And the legality of similar regu- 
lations in the future, enacted as necessary measures in the rocket age, 
will depend as well on the then current interpretation of the same phrase, 
This paper does not purport to do other than to indicate that the right 
of self-defence does not now, in the view of the writer, stretch as far 
as some contend, Indeed, wide acceptance of an inflated doctrine of self- 
defence creates a distinct, and dangerous, possibility of overlapping 
jurisdictional claims, This possibility should exhort all States to care- 
fully consider the status of the doctrine in international law,? It is 
hoped that the lack of opposition to the air defence identification zones 
discussed herein will not encourage States to regard them as precedents 
for further unilateral manifestations of extra-territorial supervisory 
activities, 
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FACULTY NOTES 


Schwebel Testifies on Connally Amendment 


Assistant Professor Stephen M, Schwebel testified before the 
Foreign Relations Committee of the United States Senate on February 17, 
1960, in support of Senate (Humphrey) Resolution 94, which would delete 
the so-called Connally Amendment to the U.S, acceptance of the compul- 
sory jurisdiction of the International Court of Justice, In accordance 
with Article 36 of the Statute of the Court, the U.S, in 1946 recognized 
"as compulsory ipso facto and without special agreement, in regard to any 
other state accepting the same obligation, the jurisdiction of the Inter- 
national Court of Justice in all legal disputes hereafter arising concerning: 


the interpretation of a treaty; 
any question of international law; 


the existence of any fact which, if established, would con- 
stitute a breach of an international obligation; 


the nature or extent of the reparation to be made for the 
breach of an international obligation; 


provided, that such declaration shall not apply to**“disputes with regard 


to matters which are essentially within the domestic jurisdiction of the 
United States as determined by the United States", (emphasis supplied) This 
unprecedented reservation, later copied by seven other states, transformed 
an acceptance of compulsory jurisdiction into one of optional jurisdiction 
whenever the U,S, chooses to label an issue as domestic, Professor 
Schwebel criticized what he called the confusion of nationalism with 
patriotism which largely underlies support of the Connally Amendment, and 

in a detailed written analysis suggested why the reservation as it now 
stands "is a significant barrier in the progress towards a more effective 
rule of international law", 


1, "The self-judging proviso constitutes an affront to the sanctity 
of our treaty obligations," The Statute of the Court expressly accords 
it the usual power of any court to decide contested matters of its juris- 
diction, The Connally Amendment denies that power to the Court, and thus 
conflicts with the tenor of the Statute, a treaty to which the United 
States became a party before its adoption of the Connally Amendment, 


2. "The presence of the self-—judging clause***subjects the 
Department lof State] to the temptation of reliance upon it," While one 
hopes that the Department would only exercise this extraordinary power 
with due discretion (it has been invoked by the U,S, only in the 
Interhandel Case, in which the Court's denial of jurisdiction rested on 
other grounds,) still, existence invites use, 
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3. "Any government that we hail before the International Court*+ 
no matter what the actual terms are of that foreign government's sub- 
mission to jurisdiction, can, simply by describing the dispute as one 
that, in its view, is within its domestic jurisdiction, strip the Court 
of jurisdiction," What began as as an attempt to protect the U,S,, “by the 
operation of reciprocity becomes a weapon against our efforts to obtain 
adjudication of injuries to out public and private interest, A striking 
illustration of this boomerang effect concerned the use by Norway against 
France of France's own self-juiging clause, in the Norwegian Loans Case, 
After this unpleasant experience, France withdrew its reservation, 
Clearly, such a legitimate, tit-for-tat avoidance of the Court's juris- 
diction is "hardly conducive to the settlement of international disputes 
by legal means," 





























4. "The solvent, law-abiding members of a community have the 
most to gain from a system for the judicial determination of their rights 
and duties," The U,S,, in the domestic sphere, has been well served by 
a court with compulsory jurisdiction to hear claims against it, the Court 
of Claims; a similarly enlightened self-interest would benefit the U,S, 
equally in the international field, 


5. "U.S, declarations in support of the rule of law have a 
hollow ring as long as we reserve the power to be judge in our own cause," 
Repeated emphasis by the U,S, upon deeds, not words, as the criteria of 
sincerity in international dealings, has direct application to our legal 
and moral position regarding the International Court of Justice, 


















Professor Schwebel was questioned by members of the Senate Committee 
for an hour after the conclusion of his prepared statement, In addition 
to his testimony, Professor Schwebel invited the Committee's attention 

to an article by Professor Louis B, Sohn, International Tribunals: Past, 
Present and Future, 46 American Bar Association Journal 23, which was also 
made part of the record, There, Professor Sohn traced the long history 

of governmental willingness to refer disputes to arbitration and claims 
commissions, and to various international courts, and suggested several 
ways by which the U,S, might modify its negative stance on the determina- 
tion of what is domestic jurisdiction, 

















Action upon the Humphrey Resolution to repeal the Connally 
Amendment will require an affirmative recommendation from the Foreign 
Relations Committee, a two-thirds vote of the Senate, and finally ap- 
propriate action by the executive department, During the week of April 4, 
1960, the Senate Foreign Relations Committee, by a vote of nine to seven, 


postponed to a later session of Congress any action on repeal of the 
Amendment, 






CURRENT CLUB AFFATIRS 


The last few months in the life of the International Law Club 
have seen continued success in established endeavors, new progress 
toward the fulfillment of old goals, and a few exploratory steps in new 
directions, 


Presentation of distinguished speakers at General Meetings con— 
tinued to be the most important activity of the Club and its efforts 
were rewarded with several edifying evenings for its members, On 
February 1 the Club was addressed by Haim Cohen, Attorney General of 


Israel, who spoke on Problems of Creating Law in a New Country, On 
March 2 Dr, Saba Habashy, Legal Adviser of Aramco, spoke on The Impor— 


tance of Arbitration as a Means of Settling International Disputes, 


His Excellency Dr, C, W, A, Schurmann, Permanent Representative of the 
Netherlands to the United Nations, explained The Role of Small Countries 

in the United Nations on the evening of March 21, And on March 31 

Professor Ludwik Ehrlich, former Polish National Judge of the P,C,I.J,., 

and presently a Professor at Jagelionen University, Cracow, presented 
Fundamental Principles of International Law, The speaker for the last 

meeting of the year on April 20 will be Professor Remo Franceschelli of 

the Faculty of Law of the University of Milan, After Professor Franceschelli's 
talk on Protection of Industrial Property Generally and in Relation to the 


Common Market, the Club will hold elections for next year's officers, 


The informal discussion group meetings also were honored by the 
presence of notable legal scholars who invited consideration of various 


topics, A discussion of The Concepts of Purpose and Cause and the 


Technique of Analogy in Moslem Jurisprudence was led by George M, Abi-Saab, 
graduate student, of the U,A.R,; Boleslav Boczek, graduate student, of 


Poland spoke on Flags of Convenience and International Law, Dr, Ferenc 
A, Vali, Research Associate in the Center for International Affairs, con- 
sidered Recent Aspects of Rights in Foreign Territory, Discussion con- 
cerning Double Taxation and the Under-developed Countries was conducted 
by Israel Gal-Edd, Deputy Director of Internal Revenue of Israel, 
Professor Kurt H, Nadelmann, Member, U.S, Observer Delegation to the 
Hague Conference on Private International Law, spoke on Current Work on 
the Unification of Law in the World, Woonsang Choi, former Korean Vice= 


Consul in Los Angeles, spoke on The Jurisprudence of International 
Administrative Tribunals, Assistant Professor Stephen M, Schwebel spoke on 
Impressions of International Law Practice, and Wilfried A, Hofmann, gra- 


duate student from Germany, presented Legal Aspects of the So-called 
'German Miracle', 


Volume Two, Number One of the Bulletin was favorably received, to 
judge by the remarks received from students and faculty at the Law School 
and the requests for subscriptions that are being received from non- 
members and law libraries, The publication is now being received by 
numerous libraries and will soon be listed on the Index to Periodical 
Articles Related to Law, 
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The long hoped-for moot court program is on the verge of reali- 
gation, The first international moot court in the history of the Law 
School will be conducted by the Club on May 3 of this year, The facts, 
drawn up by Assistant Professor Stephen M, Schwebel, concern a United 
States citizen whose ranch in Cuba was seized without compensation by 
the government under the Cuban Agrarian Reform Law, A claim has been 
presented before the International Court of Justice, President 

Milton Katz and Judges Stephen M, Schwebel and Roger Fisher on the Bench, 
Counsel for the United States are Thomas J, Farer, 2L of Manchester, 

NH, and William D, Zabel, 2L, of Sioux Falls, S.D, Representing Cuba 
are Ivan L, Head, graduate, of Calgary, Alberta, Canada and Bernard H, 
Clark, graduate, of Auckland, New Zealand, In the next school year there 
will be an inter=school moot court held with several law schools which 
have international law organizations, Chairman of the Committee on Moot 
Courts is Ronald D, Levin, 2L, of Jeanette, Pa, 






















New developments in the Club include the following: The annual 
sherry party was replaced this year by a Christmas Dance given for the 
Graduate Students on December 10, This innovation proved a great success 
and will undoubtedly be repeated in the future, As a result of pressure 
exerted by interested undergraduate students in the area, the Club has 
extended its membership to include any students taking undergraduate 
courses in international law who are desirous of membership, The first 
contingent to join under the relaxed policy included several fresh- 

faced female recruits from Wellesley College, 

















































Realizing that the actual existence of international legal 
scholarship rests on acceptance by the nations of the world of the rule 
of law, the Club decided that it had an obligation to place itself on 
record regarding the Congressional debate over repeal of the Connally 
Amendment to the U.S, acceptance of compulsory jurisdiction under the 
Statute of the International Court of Justice,* Accordingly, at its 
March 21 General Meeting the Club passed the following resolution by 
unanimous vote of all members present: 














We, the members of the International Law Club of 
the Harvard Law School, 

Noting the recent discussions concerning the self= 
judging reservation in the United States' acceptance of 
the compulsory jurisdiction of the International Court 
of Justice; 

Taking into consideration the detrimental effects 
of this reservation as a contradiction to the avowed 
ideal of the rule of law in international relations, to 
the establishment of which this Club is dedicated, and 
as an inherent violation of the elementary legal maxim 





* See Faculty Notes, page 52, 


that no one should be judge of his own cause; 

Considering further that both the Statute and 
the practice of the International Court of Justice 
are to the effect of not infringing on the domestic 
jurisdiction of the parties once the court decides 
that the matter is, according to international law, 
within their domestic jurisdiction, 

RESOLVE to express our opinion in favor of the 
elimination of this self-judging reservation from the 
United States' acceptance of the compulsory jurisdic- 
tion of the International Court of Justice, 


Letters containing the resolution were sent to the Foreign Affairs 
Committee of the House of Representatives and the Foreign Relations 
Committee of the Senate, 


In order to keep the School apprised of its far-flung activities, 
the Club prepared its first annual report to the Faculty of the Law 
School this year, The report was edited by Arthur W, Rovine, 2L of 
Philadelphia, Pa, and submitted to the Dean in February, 


The Club, its history and functions, were presented for the first 
time in a comprehensive version in an article entitled "International 
Law Outside the Classroom" in the February 1960 Number of the Harvard Law 
School Bulletin, The article was written by the Club's own Ronald D, Levin, 








HARVARD AND INTERNATIONAL LAW: 


A FOREIGN VIEW 


George M, Abi-Saab* 


Situated in a truly international milieu, almost a United Nations 
in miniature, the Harvard Law School inevitably subjects a foreign 
student to a wide variety of experiences, Although such experiences 
and impressions are necessarily of a subjective nature, it is hoped that 
some of them will be sufficiently representative to be of some interest, 


A recurrent remark by the United States students about foreign 
students who come to this law school is that they are too critical of 
American law and legal education, This is usually followed by a com- 
parison between libraries, other facilities, and the average amount of 
study hours per week spent by students here and in other countries, 
Sometimes this critical attitude is characterized as ingratitude and is 
attributed to maladjustment, sour grapes, or sheer snobbishness, 


I think this impression is rather unwarranted, It is true that 
foreign students are vocal in pointing out what they consider short- 
comings, but this should not be taken to be their global judgment on 
the totality of their experience here, It is helpful to keep in mind 
that most of the foreign students have had intellectual rather than pro-=- 
fessional training, Intellectuals, by definition, suspect and criticize 
any status quo because they conceive as their role in society to seek 
and provide the necessary framework for improvement and progress rather 
than complimenting what has already been achieved, Thus, their criti- 
cism by no means indicates that they do not appreciate these achievements, 
or that they generalize their criticism of certain aspects of the system 
to the system as a whole, Taking this into consideration, foreign 
students' opinions, though critical, can be considered as a positive 
contribution toward the better understanding of the system by its 
insiders, 


On the other hand, I think that most of the foreign students, at 
least the civilists, undergo a drastic and worthwhile change in their 
attitude toward the law as a result of their experience here though 
this may not be recognized by them until they return home, The piecemeal 
approach of the common law is not appealing to students trained in theory 
at first sight, However, slowly but surely, a very healthy degree of 
skepticism develops regarding sweeping generalizations and secondary 


* Graduate Student, Harvard Law School, LL,M., Harvard, 1959, Graduate 
Vice-Chairman, International Law Club, 





sources of law, The resort to primary sources and matching doctrine 
with them becomes an integral part of their legal thinking process, 
Also, in the application of legal rules, instead of following their 
usual pattern of interpretation, going from the rule downward to the 
specific situation, they resort more and more to the process of char-=- 
acterization, defining the issues in a situation, then moving upward 
with them to the rule, Finally, the unquestioning and blind respect 
of the norms and the reasons given for them by the legislator dwindles 
under the influence of a system of legal education that emphasizes al=- 
ternative solutions and then a pragmatic choice from among them, As 

a matter of fact, the very concept of the legislator, that abstract 
maker of the Law regardless of its real source, becomes too simple and 
divorced from real life in their minds, In a word, they are brought 
down to earth, 


This impact is healthy, but there are other aspects of the 
American approach which, I feel, give grounds for criticism, I will 
not deal here with the study of municipal law because the subject is 
unfamiliar to me, and also because those who come to study American 
law are in no position to say how it should be communicated to them, 
In the field of international law it is a fact that the Harvard Law 
School has been, and still is, the leading institution in the United 
States, The new International Legal Studies Program cannot be described 
as anything less than impressive, The faculty, the library, and the 
building devoted to it, and the wide scope of courses and seminars, 
bear a clear testimony to that effect, As it is, it can be considered 
one of the best places in the world to study the subject, This does 
not mean that there is no room for improvement, 


The grounds for criticism are, basically, the lack of an adequate 
theoretical approach and the presence of some provincial attitudes 
toward international law, The two are intimately related, The absence 
of a theoretical approach leads to a treatment of international law as 
if it were a branch of American municipal law, This might also lead to 
the identification of international law with municipal law to more than 
the desirable degree, sometimes to a misleading extent, and also to an 
unconscious attempt to use international law as a national policy- 
promoting rather than a harmonizing system between sovereign and in- 
dependent states, 


It is understandable that the system of legal education here is 
professional and empirical, but I think that the approach followed in 
any study should be adjusted, at least to some extent, to the subject 
matter of the study, International law from its inception (since 
Grotius), has been predominantly theoretical, This is basically a 
functional approach, Lacking the necessary physical organs of power, 
it tries to achieve by reasoning and logical construction what it is 
unable to do through its power of enforcement, 


Moreover, in spite of the fact that any system of law has 
structural and functional aspects, structure could be neglected to some 
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extent in municipal systems in favor of function, as it is more or 

less similar in all municipal systems, at least as to its effect on the 
functional aspects, This is not the case in international law, how- 
ever, Its structural aspects are very different from those of munici- 
pal systems, and, therefore, they have to be given more attention, even 
if we are interested in only the functional aspects, The reason is 
that the way a component part of a system functions in a certain situ- 
ation is determined to a great extent by its position in the system 

as a whole, and by the structure of that system, This is why a rule 
of a municipal system might have completely different results in the 
international system, 


Finally, international law, being a system that governs the re- 
lation between sovereign States, cannot be identified with any one 
municipal system of law, Simply having an image of it as being like 
one's own municipal system is not enough to make it function that way, 
The functioning of international law depends on the sum total of these 
national images and their interaction, This is the animus of interna- 
tional law, Most states have a distinct image of international law, 
that is not identical with their system of municipal law, but is pre- 
dominantly influenced by doctrinal and historical patterns of interna- 
tional law, This means simply that one does not know international law 
until he knows the other presentations of it as well as his own, This 
is why foreign students come to the United States--to learn the 
American approach, But this is also why more of the theoretical ap- 
proach should be offered here, especially to American students, 


I am not trying to say that the approach adopted here should be 
changed, but that it should be broadened, Under the International Legal 
Studies Program twenty-five seminars and courses are offered, Surely 
it is possible to offer one more course or seminar on the general 
theory of international law, Much could be achieved in this respect if 
exchanges were to be extended from the student to the teacher level, 
Some law schools have a tradition of having a visiting professor teach 
every year, The Law School of the University of Michigan, for example, 
reserves the course on Comparative Law to the Visiting Professor, Thus 
it has benefitted from such distinguished jurists as Hamson, Gorla, and 
Ulmann, The Harvard Economics Department has the same tradition; in 
recent years it has invited Tinbergen, Harrod, and Theil, The Law 
School has had the tradition of having a professor from a British 
Commonwealth nation each year, This is very good; it would also be 
beneficial to have a Visiting Professor of International Law every year, 
if not for the whole academic year or for a semester, at least for a 
series of lectures, One need only mention the names of Kelsen and Kunz 
to realize the amount of good that can come from such an interchange 
between the American and continental internationalists, 


I began with the idea of presenting some impressions of my ex- 
perience here, but have ended with a critique, This, however, could not 
be avoided, It is very hard to separate description from evaluation, 
Moreover, criticism, after many years of legal study, almost comes 





naturally, I proceeded on the assumption that discussion is always pos- 
sible in a community of intelligent people, as long as the premisses 

are clear, This brings me to a very important aspect of the experience 
of foreign students here, The fact that a large number of highly in- 
telligent people are placed in close contact both in and out of class 
has a very stimulating effect on each's intellectual development, 
Moreover, as the students come from the four corners of the world, one 
learns a lot about other countries and places in a direct way, But the 
most important aspect of this close contact is the understanding that 
ensues from it, One begins by evaluating the opinions of other people 
according to their appeal to him, But the more one knows the others and 
the more they reveal of their structure of values and system of thought, 
the more one understands their opinions and evaluates them according 

to their consistency with the initial doctrines and assumptions of 

the persons who maintain them, This understanding does not lead neces= 
sarily to agreement, but definitely leads the discussion to a higher 
level, to the level of basic doctrines and assumptions, It also makes 
for tolerance, for one learns that much of what he accepts is not as 
apparent as he thought it to be and depends largely on value judgment, 


It is only in such an atmosphere, in an academy in the classic 
sense of the word, that it possible to reach not only understanding and 
mutual esteem, but also positive personal and intellectual camaraderie 
and friendship between the existentialist esthete, the liberal 
Christian, and the utilitarian socialist, If this were the only con- 
tribution of the International Legal Studies Program at Harvard, and 
it is by no means so, it still makes it a very worthwhile experience, 
and justifies the attachment and the pleasant memories that one treasures 
from it, 








